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NOTES 

Service by Pubiication upon Non-Resident Defendants in Actions hi Rem.— 
In New York service by publication 1 upon a non-resident defendant may be made 
"where the complaint demands judgment that the defendant be excluded from a 
vested or contingent interest in or lien upon specific real or personal property within 
the State; or that such an interest or lien in favor of either party be enforced, 
regulated, defined or limited, or otherwise affecting the title to such property." 1 

Service by publication in a case within the provisions of the above-quoted 
statute is not a violation of the due process clause of the United States Constitu- 
tion, and is undoubtedly effectual,* yet in order to fall within the provisions of this 
statute the action must be in rem, or quasi in rem* 

A typical definition of an action quasi in rem is found in Amparo Mining Co. 
v. Fidelity Trust Co.:* "(1) A res located within the territorial limits of the state 
in such a way that the state can, if it sees fit, exercise absolute power to control 
and dispose of it ; (2) a course of judicial procedure the object and result of which 
are to subject the- res to the power of the state directly by the judgment or decree. 
... , (3) a course of judicial procedure on its face directed specifically toward 
the res so as to disclose this res to the defendant when reasonably notified of 
the action." Under this definition it would seem necessary first to determine 
whether there is a res, or in the words of the statute," whether there is "specific 
personal property within the State." For if there is no specific personal property, 
it should follow that there can be no res upon which to adjudicate or upon which 
a judgment can operate.' 

A case clearly falls within the statute, and is clearly an action in rem, where 
the action is brought to enforce the lien of a deceased partner upon partnership 
assets within the state. 8 But in cases where the subject of action is intangible, 

' Service of non-residents by publication is wholly statutory in origin. See 
(1911) 11 Columbia Law Rev. 352, But statutory provisions permitting service by 
publication upon non-residents in certain instances similar in substance to those in 
which it is now permitted, are found in N. Y. Code Proc. (1851) § 134, subd. 4. 

2 N. Y. Code Civ. Proc. §438, subd. 5; N. Y. Civ. Prac. Act §232, subd. 6 (Am. 
by Laws, 1921, c. 199, § 4). 

3 See Pennoyer v. Neff (1877) 95 U. S. 714, 727. 

4 It was thought at first that if a non-resident defendant had property within 
the state he could be served by publication in an action to enforce a personal lia- 
bility. N. ST. Code Proc. § 134, subd. 3. But such a provision was held to be a 
violation of due process. Pennoyer v.' Neff, supra, footnote 3. 

5 (1908) 74 N. J. Eq. 197, 71 Atl. 605, 607. 

'See Hodgens v. Columbia Trust Co.- (1918) 185 App. Div. 555, 560, 173 
N. Y. Supp. 304.- In an action quasi -in rem- where service is made upon a non- 
resident by publication, and he does not appear, .the judgment, of course, only binds 
the property in litigation, and can be only satisfied out of such property. State of 
Colorado v. Harbeck (.1919) 106 Misc. 319, 175 N. Y. Supp. 685. 

'Chesley v. Morton (1896) 9 App. Div. 461, 41 N. Y. Supp. 463. 

* The intangible obligation evidenced by a negotiable bond is not "specific prop- 
erty" within this subsection under- discussion, Von Hesse v. Mackaye (1890) 55 
Hun 365, 8 N. Y. Supp. 894, due to the provisions of N. Y. Code Civ. Proc. § 5649, 
sub. 2. 'But not so the obligation evidenced by an insurance policy, which does 
not fall within that section and may be levied upon without physical attach- 
ment of the policy. Trepagnier v. Rose (1897) 18 App. Div. 393, 46 N. Y. Supp; 
397. Stocks, bonds and negotiable instruments in general are treated more as 
tangible personal property. Conversely to Von Hesse v. Mackaye, supra, an action 
may be brought in the state in which the stock certificates are located. Service by 
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the question as to whether there is a res within the interpretation given to the 
statute, has not always been so easy to determine. The reason for this is that a debt 
or obligation, being intangible, cannot actually occupy space." So if an obligation 
is the subject of the action, when the court declares that there is a res before 
it, the "situs" of which is within the state, it is, of course, using figurative language 
What appears to be meant is that the state of facts presented justifies acting as if 
rights to an actual physical thing within the state were involved. This figurative 
use of the words "res" and "situs" must be borne in mind. 

In garnishment proceedings it has been held that a common law debt owed by 
one within the state to a non-resident is subject to attachment by a domestic 
creditor." A debt arising from a contract made in this state is property attachable 
in this state by a resident thereof." The "situs" of a debt contracted by a foreign 
corporation doing business in the state is the place where the business out of 
which the debt arose, was done. Thus when a sale and delivery are made in the 
state, the "situs" of the debt is here and it is attachable here." 

The underlying reason for so deciding these garnishment and attachment 
cases seems to be that the only place where a debt can be garnished or conveniently 
attached is at the place where the debtor is. If in such an action reasonable notice 
is given to the creditor whose claim against the garnishee is to be extinguished, it 
is not a violation of due process. 

So in similar situations where obligations other than common law debts are 
involved, although there is no physical res in the jurisdiction, service by publica- 
tion upon a non-resident claimant has been held permissible." Nevertheless, the 
courts vigorously assert in such cases that there is "specific personal property within 
the State" and hence the action is in rem. For example, having first held that the 
obligation to pay an insurance policy to a beneficiary was personal property with- 
in the state, it was further held that an action brought by an assigneee of the 
policy to impress upon it a lien or charge for premiums pursuant to an agreement 
with the insured, was an action quasi in rem. Hence service by publication upon 
non-resident claimants was proper." Stripping this of its fictitious language, it 
amounts to stating that when the acts giving rise to the contract were done in this 
state by residents thereof, and the one under obligation to pay is a resident, an 
action to cut off the claim of a non-resident may be brought, service being made 
upon him by publication. Similarly an action to set aside an alleged assignment 
of a policy, as being in the nature of a cloud upon the right of the beneficiary 

publication binds non-resident owners. Merritt v. American Steel Barge Co. (C. C. 
A. 1897) 79 Fed. 228. 

"Also the term "situs" as applied to a debt or obligation is figurative. If a 
piano is in the state, its "situs" is here and only here. But if A in New York owes 
$100 to B in New Jersey, the "situs" of the debt for taxation purposes may be 
New Jersey, Fidelity & Columbia Trust Co. v. Louisville (1917) 245 U. S. 54, 38 
Sup. Ct. 40 ; for garnishment purposes it is New York, where the debtor is. 

11 Harris v. Balk (1905) 198 U. S. 215, 25 Sup. Ct. 625-; Louisville & Nashville 
R. R, v. Deer (1905) 200 U. S. 176, 26 Sup. Ct. 207, 

"Lancaster v. Spotswood (1903) 41 Misc. 19, 83 N. Y. Supp. 572, aff'd (1903) 
86 App. Div. 627, 83 N. Y. Supp. 1109; Cf. Douglass v. Phenix Ins. Co. (1893) 138 
N. Y. 209, ?3 N. E. 938 (holding that a domestic corporation cannot be garnished in 
another state in which it does business for a_ debt it owes to a home creditor, in 
absence of personal service in the foreign jurisdiction upon such home creditor). 

"India Rubber Co. v. Kats (1901) 65 App. Div. 349, 72 N. Y. Supp. 658. 

" Trepagnier v. Rose, supra, footnote 9 ; Morgan v. Mutual Benefit Life Ins. 
Co. (1907) 189 N. Y. 447, 82 N. E. 438; Taylor v. Security Mutual Life /iw Co. 
(1902) 38 Misc. 575, 77 N. Y. Supp. 1012; Perry v. Young (1915) 133 Tenn. 522, 
182 S. W. 577. 

'"Morgan v. Mutual Benefit Life Ins.; Co., supra, footnote 14. In this case the 
assignment to the plaintiff was legal, not equitable. But this fact does not bear 
upon the question as to what in fact was the nature of the action. 
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thereof, and a suit to reform an assignment of a policy made by the insured were 
held to be actions in rem." Another example of such an action was where a do- 
mestic corporation brought an equity action to clear its title to shares of its own 
"treasury" stock, of which a non-resident defendant claimed absolute ownership. 
The main relief prayed for was the establishment of the plaintiffs "equitable 
title."" 

In all the foregoing cases there was no physical res within the state. The main 
object of each action was to cut off or diminish a claim made by a non-resident 
that he was the obligee of an obligation owed by a resident, or some one in the 
state. In the garnishment cases" the claim of the non-resident is admittedly 
valid; nevertheless it is extinguished by the judgment. But where the judgment 
would result in extinguishing a mere invalid claim, as in the above cases" there 
seems even more reason for permitting it. 

In the recent case of Schoenhols v. N. Y. Ins. Co. (1st Dept 1921) 197 App. Div. 
91, 188 N. Y. Supp. 596 the plaintiff brought an action to be declared the equitable 
owner of an assignable life insurance policy issued by the defendant, a domestic cor- 
poration, and payable in this state. The insured was a resident, but he named as 
beneficiary his sister, a resident of Austria. Later, in consideration of marriage and 
a promise to pay the premiums, the insured delivered the policy to the plaintiff, 
promising to assign it to her; but he died before making a written assignment. The 
plaintiff in this action joined the non-resident beneficiary as defendant, service by 
publication being made upon her. In (1920) 192 App. Div. 563, 183 N. Y. Supp. 251, 
the court held this action to be in rem and, reversing a judgment dismissing the com- 
plaint, ordered a new trial. The conclusion that this was an action in rem was in 
accord with the results reached in the foregoing cases. The policy was a contract 
made in this state between residents. The "equitable assignment" to the plaintiff was 
also made here. The obligation to pay the beneficiary, now perfected by the death of 
the insured, arose in this state and was performable here by the terms of the 
policy. The object of the action was to cut off the claim of the foreign beneficiary. 
But on the appeal from' the second trial of this case, the action was 
held not to be in rem, the Appellate Division reversing itself because the recent 
case of Hatma v. Stedman" was regarded as contrary, and controlling. This case 
decided that an action of interpleader brought by a mutual benefit association to 
determine which one of several claimants was entitled to the proceeds of a death 
benefit certificate, was not an action in rem, and that non-resident claimants served 
by publication in such an action were not bound thereby. However, in an action of 
interpleader, the plaintiff claims no title," but merely admits a personal liability to 
some one and asks to be discharged from such personal liability." The object of 
the action is to avoid having to pay more than once, or of being subjected to 
several suits by various claimants. There seems to be a valid distinction between 
such an action and the principal case where the plaintiff's object was not to be 
relieved of a personal liability to anyone but was to extinguish a claim adverse to 
his own. The decision in Hatma v. Stedman does not articulate this distinction. 



" Taylor v. Security Mutual Life Ins. Co. and Perry v. Young, supra, footnote 
14. 

"Amparo Mining Co. v. Fidelity Trust Co., supra, footnote 5. 

"Supra, footnote 11. If the claim is invalid in -the jurisdiction where gar- 
nishment is attempted, it is not garnishable there. Bridges v. Wade (1906) 113 
App. Div. 350, 99 N. Y. Supp. 126. 

"Cases cited supra, footnotes 7 and 14. 

*• (1921) 230 N. Y. 326, 130 N. E. 566. 

* See dissenting opinion of Laughlin, /. in the principal case. 

33 N. Y. Civ. Prac. Act § 285. 
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But in N. Y. Life Ins. Co. v. Dunlevy, upon which the holding in Hanna v. Sted- 
man is based, it is made by way of dictum." In the Dunlevy case the court holds- 
that interpleader is not an action in rem because its purpose is to relieve the plain- 
tiff of a personal liability; but it further states that if, upon the same facts, a 
garnishment proceeding had been brought to determmine whether a non-resident 
female had a valid claim against an insurance company, and if so, to condemn or 
extinguish it in satisfaction of a judgment previously obtained against her, the 
action would have been in rent, and service by publication would have been binding 
upon her.** 

So it seems that Hanna v. Stedman need not be taken as holding more than 
that interpleader, from the nature of the relief demanded in the complaint, is not 
an action "where the complaint demands judgment" within the provisions of subd. 
S, § 438 Code of Civil Procedure." From this it follows that it does not control the 
principal case. 

Hence, there appears to be no reason why the Appellate Division should have 
reversed the position it took when the principal case first came before it. 



The Rights of a Customer in Coixaterai, Security Given a Stockbroker.— 
The recent case of In re Toole (C. C. A. 2d Cir. 1921) 274 Fed. 337, has presented 
the infrequently discussed question of the rights of a customer in collateral which 
has been deposited to secure his marginal trading account with a stockbroker when 
that collateral has been repledged en bloc and the broker becomes bankrupt. The 
customer in the instant case (hereafter referred to as the petitioner) opened an 
account with a broker trading in stocks and other securities, giving the broker, 
instead of a cash margin, sixty-seven bonds as security, under an agreement 
whereby the broker was empowered to pledge the same "... either separately 
or together with other securities, either for the sum due thereon or for a greater 
sum . . . "' At the time of the broker's bankruptcy the petitioner's account 
with him stood as follows: total debits, $198,000; total credits, $219,000. Of the 
sixty-seven bonds deposited, twenty were not traceable; one was found in the 
possession of the bankrupt; and forty-six, together with securities of other cus- 
tomers, had been hypothecated with L. Bros, for a loan. The securities so pledged 
were liquidated by L. Bros, to the extent necessary to satisfy their lien, whereupon, 
the remaining unsold securities were returned to the trustee of the bankrupt 
estate. Among these unsold securities were the bonds of the petitioner who claims 
the forty-seven bonds he is able to identify. The court' awarded the petitioner 
the one bond absolutely; at the same time decreeing that the forty-six bonds be 
used for the benefit of " . . . those similarly situated as said Foster [peti- 
tioner]." 

The court split on the question of whether the broker had authority to pledge 
as he did. The majority and minority both seemed to agree that unless there was 
something due the broker the collateral could not be pledged. The majority were 
of the opinion that even though the petitioner's account showed more credits than 
debits he was none the less indebted to the broker to the extent of the debit total. 
The minority argued, however, that the petitioner was a creditor of the bankrupt 
to the extent of approximately $20,000,* and that, therefore, the pledge of the 

13 (1916) 241 U. S. 518, 36 Sup. Ct. 613. " 

"N. Y. Civ. Prac. Act § 232, subd. 6. 



1 See In re Toole (C. C. A. 1921) 274 Fed. 337, 340. 

2 One judge dissented. 

3 It is the brokerage practice to turn over upon demand -whatever difference 
there is in a customer's favor between the debit total and the credit total. Where 



